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Council Names Manufacturing Champions for 2017
By David King, Council of Industry Communications Coordinator

The Council of Industry is proud to announce their 2017
Manufacturing Champion Award recipients. For over ten years
now, every Spring the Council has recognized individuals and
organizations who through vision, dedication, hard work and
tireless involvement have helped to overcome some of the many
obstacles faced by manufacturers in the Hudson Valley community and in so doing they have made it possible for manufacturers and their employees to prosper.
This year’s recipients include ErtelAlsop President George Quigley, the Private Sector Champion, and Orange County Executive Steven Neuhaus, the Public Sector Champion. The Hudson
Valley Pathways Academy in Kingston will receive the Supporting Organization Award, and Nicholas Longo, a technology
teacher at Valley Central High School, has been named Educator
Champion.
George Quigley has been committed to growing and expanding
manufacturing in Ulster County. As President and Owner of
ErtelAlsop, he has grown the business and expanded into new
facilities adding and preserving dozens of jobs in the region.
George has also generously given his time to help his fellow
manufacturers, always available for counsel if an issue arises and
provides sound advice. He represents the interests of the areas
manufacturers very well by serving on the Council of Industry
Board of Directors, and as a member of their advocacy committee.
Perhaps no elected official in the region is more committed to
building the manufacturing sector than Orange County Executive Steven Neuhaus. Throughout his career, first as the Supervisor of the Town of Chester and now as County Executive, he
has advocated for investment in infrastructure, workforce and
economic development strategies that help manufactures grow.
Neuhaus is committed to tax and regulatory policies that foster
economic growth benefiting all of Orange County’s citizens.
The Hudson Valley Pathways Academy, an Early College High
School, located at the Ulster BOCES campus in Kingston, is
preparing our workforce and leaders of tomorrow. Students
learn critical thinking and problem solving, and are exposed to
numerous industry challenges, giving them valuable experience
and exposure to the workings of the manufacturing industry.
Upon graduation, the students who participated in Pathways
Academy will be better prepared to build up manufacturing in
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The 2016 Manufacturing Champion Awards

the Hudson Valley than any before them.
Nicholas Longo is an engaging and enthusiastic teacher who
is giving his students numerous hands on experiences to build
interested in STEaM Careers. Partnering with member firm
Continued on page 11
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Economic
Development

The CFA and Economic Development in New York State
By Tyler Oborn, Senior Vice President, Capacity Business Consulting, a Council of Industry Associate Member

You have probably heard CFA (Consolidated Funding Application) thrown around but
have you ever wondered what it is or how it works? The CFA is the mechanism the state
uses to streamline and expedite the grant application process. It serves as the single entry
point for access to economic development funding from multiple state funding sources
– all through one “consolidated” application. In any given year, there are usually over 30
programs available through 11 state agencies, including:

The CFA is the
mechanism
the state uses
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and expedite
the grant
application
process. It
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single entry
point for access
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development
funding from
multiple state
funding sources
– all through one
“consolidated”
application.

◦ Empire State Development
◦ NYS Canal Corporation
◦ NYS Energy Research and Development Authority
◦ Environmental Facilities Corporation
◦ Homes and Community Renewal
◦ Department of Labor
◦ New York Power Authority
◦ Office of Parks, Recreation and Historic Preservation
◦ Department of State
◦ Department of Environmental Conservation
◦ Council on the Arts
Funding comes from a number of agencies depending on the entity that is applying, but
mostly likely a for-profit businesses would apply for and receive funding from the Empire
State Development Corporation (ESD). ESD is the economic development arm for New
York State. Its mission is to encourage business investment and job creation through the
use of loans, grants, tax credits, real estate development, marketing and other forms of assistance.
Here in this region, the Mid-Hudson Regional Economic Development Council
(MHREDC) plays a key role in helping the state implement a cohesive development plan.
The Regional Council is made up of regional leaders appointed by the Governor and drawn
from a broad spectrum of regional stakeholders.
The MHREDC has developed a strategic plan with input from a broad spectrum of stakeholders taking into account the unique strengths and weaknesses of this region. The strategic plan serves as a 5-year road map, guiding the region’s efforts to stimulate economic
growth. In 2015, the Mid-Hudson re-evaluated their ongoing 4 core goals and strategies
including investing in technology, attracting and retaining mature industries, growing
natural resource sectors, and building upon the Region’s infrastructure, and set forth an
aggressive re-defined vision for the Region’s economic growth: LIVE, WORK, PLAY. The
WORK Initiative is an industry-based initiative that seeks to attract and retain quality jobs
in the Region’s mature and emerging clusters including biotech, advanced and high-tech
manufacturing.
As part of its efforts to identify and invest in significant economic development opportunities, the MHREDC selects projects each year for priority funding and scores all CFA applications before they head to the various state agencies for further scoring. Being selected
as a priority project is crucial to being awarded funding and a strongly written application
supported by the necessary research and data are key to becoming a priority project.
While all of this can seem a little overwhelming, grant consultants are often used to help
navigate the CFA process and perform the necessary research required to write a quality
submission. Whether you are expanding, adding jobs, looking to branch into a new line, or
train existing employees, there’s likely CFA funding available to you. The CFA window runs
from May through the end of July. Planning a CFA submission starts now. ✴
About the author – Tyler Oborn is a Senior Vice President at Capacity Consulting and an economic development
professional.
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Industry 4.0: The Five Steps Towards A Digital
Supply Chain

Supply
Chain

By Stefan Schrauf, Philipp Berttram and Morten Grunwald, from Forbes.com

If the vision of Industry 4.0 is to be realized,
most enterprise processes — manufacturing,
product development, customer relations,
and the workplace itself — must become fully
digitized. A critical element will be the arrival
of the digital supply chain.
The supply chain today is a series of largely
discrete, siloed steps taken through marketing, product development, manufacturing,
and distribution, and finally into the hands of
the customer. Digitization brings down those
walls, and the chain becomes a completely integrated ecosystem that is fully transparent to
all the players involved — from the suppliers
of raw materials, components, and parts, to
the transporters of those supplies and finished
goods, and finally to the customers demanding fulfillment.

implementation steps and work them into a detailed road map.

This network will depend on a number of key technologies:
integrated planning and execution systems, logistics visibility,
autonomous logistics, smart procurement and warehousing,
spare parts management, and advanced analytics. The result will
enable companies to react to disruptions in the supply chain, and
even anticipate them, by fully modeling the network, creating
“what-if ” scenarios, and adjusting the supply chain in real time
as conditions change.
The key for a successful digital transformation of the existing
supply chain, and therewith reaping the full benefits of DSC, lies
in developing an orderly process for implementing and integrating the many technologies and capabilities required. In our
experience, companies need to take five primary steps:
Understand your starting position: Review your current maturity along the four stages of the maturity model and identify
areas for improvement.
Define your strategy: Determine your target maturity level and
the supply chain vision that best supports your business strategy.
Develop the appropriate road map: Settle on the necessary

Deploy small pilots with end-to-end scope: Many applications
that make up the digital supply chain represent a radical change
for most organizations, so companies should first carry out
smaller pilots that showcase benefits and help develop the right
capabilities. These “lighthouse” projects should aim at testing the
end-to-end flow for a specific supply chain, rather than implementing a limited set of technologies on a broader scale.
Segmented rollout and capability development: After a successful pilot, the rollout should start with those supply chains
where expected benefit is highest. This could involve key customers, key regions, or some other supply chain segmentation
criterion. The capabilities required will need to evolve along with
the rollout.
Companies that will succeeded in building a truly digital end-toend supply chain will gain a difficult-to-challenge advantage in
the race to Industry 4.0, and be able to set, or at least influence,
technical standards for their particular industry. Moreover, the
advantage will by no means be limited to the greater efficiencies.
The real goal will be the many new business models and revenue
streams the digital supply chain will open up. ✴.

Consumer Price Index for February 2017
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Hudson Valley Unemployment for January 2017 was 4.5%
Visit us online at www.councilofindustry.org 					
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Networks
Next Human Resource Network
Meeting on April 21 to Cover Wage
& Hour and FMLA Changes

May 19th - EHS Network Meeting on
Benefits of ISO 14001

When: Friday, April 21, 2017, 8:30 am - 10:00 am

Where: President Container, Middletown NY

Where: The Council of Industry Office, Media Room, The
Desmond Campus MSMC, Newburgh, NY

Cost: None for members

Cost: None for members
To register - email abutler@councilofindustry.org or go
online to www.councilofindustry.org
Tom McDonough from Jackson Lewis will present the latest
updates on Wage & Hour including information on New York
State’s minimum wage increase. He will also cover the latest
updates to FMLA including New York State’s new Paid Family
Leave Plan. More details will be available in the Weekly Update
and April’s CI Newsletter.
Thomas P. McDonough is a Partner in the White Plains, New
York, office of Jackson Lewis LLP. He is a member of the firm’s
Labor and Public Sector practice groups. He counsels employers
on a wide range of labor and employment law issues. Mr. McDonough spends much of his time helping clients avoid workplace law problems and issues. He regularly trains managers and
supervisors on labor relations, wage and hour laws, sexual and
other forms of harassment, best employment practices, and other
workplace law matters. He also helps clients develop effective
employment policies and procedures designed to avoid workplace issues and minimize their exposure to costly litigation.

Member
News

When: Friday, May 19, 2017, 8:30 am - 10:00 am

To register - email abutler@councilofindustry.org1 or go
online to www.councilofindustry.org
Key benefits of the ISO 14001 standard include:
• Identify cost savings with greater emphasis on resource, waste
and energy management
• Develop the corporate image and credibility
• Quantify, monitor and control the impact of operations on the
environment, now and in the future
• Ensure legislative awareness and compliance
• Improve environmental performance of supply chain
• Protect the company, assets, shareholders and directors
• Potentially decrease public liability insurance costs for your
organization
• Grow your access to business partners and potential customers
Susan McKeever-Duys, Project Manager for Environmental, is
giving a talk on ISO14001 program. Susan has 25 years experience working in the EHS and Sustainability field, most of that
experience working as a corporate EHS&S professional. She has
worked previously at Johnson & Johnson, Philips North America
and Numas Sustainability prior to working at B&L.

1

Council Announces New Officers and Board Members

Members of the Council of Industry’s Board of Directors have elected new officers to lead the 107 year old organization that has
worked to support the Hudson Valley’s manufacturers since 1910. They also named four new directors to the Board.
Jason Smith, President of the Pawling Corporation, was elected to serve as the Council’s President. George Quigley, President ofErtelAlsop, was elected First Vice President, and Richard Croce, President of Viking Industries will serve as Second Vice President. Michael
Flynn, Vice President of M&T Bank, was elected Treasurer.
The latest additions to the Board of Directors are:
◆ Deborah Patterson-Economic Development Director,
Orange & Rockland Utilities
◆ Richard Goldberg-Vice President, President Container Corporation
◆ Peter Stanway-President, Selux Corporation
◆ Joseph Saltarelli-Senior Director, Manufacturing & Operations,
Global Foundries
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Extensive FMLA and non-FMLA Absences
By Tasos C. Paindiris, Jackson Lewis P.C. , a Council of Industry Associate Member

Personnel

It’s a scenario that frustrates many employers. An employee
with extensive intermittent FMLA absences, possibly including
absences for different covered reasons, is also absent for many
unspecified or unprotected reasons which lead to progressive
discipline. The employee’s absences eventually reach the point
of warranting termination and the employee does not provide
additional medical information to address the unprotected
absences. The employer is prepared to proceed with termination
but is concerned about whether it did enough to track protected
absences and communicate with the employee to avoid FMLA
interference and retaliation claims.
Employers are in a much better position to defeat FMLA interference and retaliation claims with meticulous tracking of time
off and communication with the employee regarding unexcused
absences. The U.S. Postal Service provided a recent example
when the Court dismissed a former employee’s claim in Dulany
v. U.S. Postal Service (N.D. OK March 14, 2017). Ms. Dulany
had approximately 49 intermittent FMLA absence to care for
her mother. She was also absent approximately 47 times due to
her own FMLA covered health condition. During the same time
period, Ms. Dulany received multiple warnings for failure to
report to work, arriving late and leaving early without following proper procedures. Ms. Dulany then requested a leave for
approximately a month and provided a note from her doctor but
did not request FMLA. The USPS sent her documents regarding
the information she would need to submit for the FMLA to apply but she did not provide the requested information.
The Court dismissed Plaintiff ’s FMLA claims because there was
no evidence she was actually denied leave. The USPS has a policy in place for employees to call in and report all FMLA absences. The evidence showed that when Ms. Dulany utilized that system, the absences were tracked as FMLA. Ms. Dulany claimed
that her supervisor once said they did not have to honor her
request for time off under the FMLA. The employer’s records
however reflected that the days at issue were in fact counted as
FMLA and the Court disregarded the alleged comments by the
supervisor. Regarding the employee’s month long absence, she

claimed that employees do not need to specifically mention
FMLA to seek protection and she provided sufficient notice of
her need for leave. While Ms. Dulany was correct regarding her
obligations under the FMLA, the USPS demonstrated that it
took proper steps to provide her the required FMLA paperwork
and Ms. Dulany failed to follow the employers’ usual leave policies and procedures in response. Her submission of a doctor’s
“note” was not sufficient to provide FMLA protection.
This case demonstrates the importance of thorough record keep
relating to FMLA absences and related communications with
the employee. Despite the employee’s attempt to create a factual
dispute with both the supervisor’s comments and the employer’s handling of the month long leave, the employer’s records
demonstrated that it counted all reported FMLA absences as
protected, that no unprotected absences were used against her,
and that it met its obligation to provide the employee an opportunity to obtain FMLA coverage for the month long unprotected
leave. ✴
If you have questions or would like more information about FMLA attend
our HR Network Meeting on April 21 with Tom McDonough from Jackson
Lewis PC. See details on opposite page (4).

Welcome New Member:
Vits International - A world leading supplier of
variable servo sheeters and finishing systems
for printing, packaging and converting. Rockland
County. Contact: Deirdre Ryder.

Welcome New Associate Member:
Capacity Business Consulting - Growth strategy,
feasibility, analysis, strategic advocacy, & grants.
Orange County. Contact: Eric Egeland

Visit us online at www.councilofindustry.org 					
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Personnel
Matters

New York’s Paid Family Leave Proposed Regulations - A
Primer for Employers
By: Kristen E. Smith, From Bond, Schoeneck & King PLLC, a Council of Industry Associate Member

On February 22, 2017, the New York State Workers’ Compensation Board unveiled proposed regulations concerning the state’s
new Paid Family Leave (PFL) law. The PFL law was passed as
part of the 2016 state budget and will eventually require virtually
every New York employer to provide employees with up to 12
weeks of paid leave: (1) for the birth, adoption, or placement of a
new child; (2) to care for a family member with a serious health
condition; or (3) for a qualifying exigency arising from a family member’s military service (as defined in the federal Family
and Medical Leave Act). This program will be funded through
employee payroll deductions. PFL is not intended to cover an
employee’s own serious health condition; rather, PFL is intended
to complement the already existing state disability insurance
program. The basics of the PFL law can be found in the April
12, 2016 New York Labor and Employment Law Report on this
subject.
The Workers’ Compensation Board will be accepting comments
on the proposed regulations for 45 days from the date of their
release — until April 7. Click here to review the proposed regulations and to access an online link to submit comments. The state
also recently launched a website providing information about
PFL for employers and employees and set up a new helpline.
Notably, however, the details on this new PFL website reflect the
program as it would exist under the proposed regulations, meaning the information there is not yet final (despite how it appears).
The proposed regulations contain a great deal of detail to digest,
but several significant points will immediately catch the attention
of employers:
First, the state proposes a system where employees apply directly
to the employer’s insurance carrier for PFL benefits. The employer merely completes one section of a claim form before it is
submitted to the carrier by the employee. The insurance carrier
makes the final determination — not the employer. The proposed
regulations provide specific details on the format, contents, and
timing of claims and decisions on claims. This is significant
because the insurance carrier’s determination will have an impact beyond just the payment of benefits to the employee: it will
also require the employer to protect the employee’s job, and to
maintain his/her health insurance benefits for the duration of the
leave. Additionally, for employers and employees covered by the
Family and Medical Leave Act (FMLA), FMLA and PFL benefits

will typically run concurrently (more on
this below). Therefore,
employers will be
faced with a situation
where they are making a leave decision
simultaneously with
an insurance carrier
for the same exact
leave. There could be
a situation where the employer denies leave, and the carrier approves it. (Consider, for example, a situation where the employer
believes the medical certification is not sufficient, but the carrier
disagrees.) Additionally, the proposed regulations do not include
any key employee exceptions like FMLA. Thus, no matter the size
of the employer or the role played by the employee, once the carrier approves the leave, the employer must grant it and guarantee
reinstatement at the conclusion of the leave.
Second, the proposed regulations set up an arbitration system
for the purpose of appealing claims denials. The arbitrator is
appointed by the State Workers’ Compensation Board. The proposed regulations do not appear to contemplate a situation where
the employer could appeal because it believes the benefits were
wrongly awarded. Moreover, it is easy to anticipate the complications that could arise if an arbitrator reverses a claims denial. If
the employer denied the time off because the claim was denied
and the purpose for the leave has long passed, what is the employee’s remedy? On the other hand, if the employee already took
the time off but used paid time off, do they receive PFL benefits
on top of the wages already received? Must the employer restore
the employee’s paid time off that was used? All of this is unclear.
Third, employers cannot require employees to use accrued paid
time off (such as PTO, sick, or personal time) for the requested
PFL time. It can offer the option and then, if the employee elects
this option, seek reimbursement from the insurance carrier. If
the employee elects to use accrued paid time, the employee is still
entitled to be reinstated. If an employee declines this option, he
or she can effectively save PTO to be used after his or her return
from PFL (which is likely inconsistent with the reason the employer offered various forms of PTO in the first instance).
Fourth, state disability and PFL will not run concurrently. This
means that in the case of maternity leave, it appears that an employee could conceivably collect disability payments for the first
6-8 weeks of leave (which would not be a PFL-covered absence),
and then transition to PFL for an additional 12 weeks job-protected paid leave, for a total of 18-20 weeks off with partial pay.
Fifth, the regulations do allow PFL and FMLA leave to run concurrently (as mentioned above). However, this will hinge on the
employer designating the leave as FMLA leave by providing the
notice required under the federal FMLA regulations. Employers need to remember to provide the FMLA designation notice.
The insurance carrier’s acceptance of a claim for PFL benefits
does not automatically cause FMLA leave to run concurrently.
Continued on page 11
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Mfg
Matters

What can a Valuation Expert do for Your
Succession Plan?
From Judelson, Giordano and Siegel, PC, (JGS) a Council of Industry Associate Member

Most business owners spend a lifetime building their business. And when it comes to succession, they face the difficult decision of whether to sell, dissolve or transfer the business to
family members (or a nonfamily successor).
Many complicated issues are involved, including how to divvy up business interests, allocate
value and tackle complex tax issues. Thus, as you put together your succession plan, include
not only your financial and legal advisors, but also a qualified valuation professional.
Various value factors
When drafting a succession plan, a valuation expert can help you
put a number on various factors that will affect your company’s
value. Just a few examples include:
Projected cash flows. According to both the market and income
valuation approaches, future earnings determine value. To the
extent that a business experiences decreasing, or increasing,
demand and rising (or falling) prices, expected cash flows will be
affected. Historical financial statements may require adjustments
to reflect changes in future expectations.
Perceived risk. Greater risk results in higher discount rates (under the income approach) and lower pricing multiples (under the market approach), which
translates into lower values (and vice versa). When selecting comparables, the transaction
date is an important selection criterion a valuator considers.
Expected growth. Greater expected revenue growth contributes to value. In addition, there’s a
high correlation between revenue growth and earnings (and thus, cash flow) growth.
Other determinants of discounts
In many cases, valuation discounts are applied to a company’s value. For example, decreased
liquidity translates into higher marketability discounts, while increased liquidity reduces marketability discounts. Other factors that affect the magnitude of valuation discounts include:

When drafting
a succession
plan, a
valuation expert
can help you put
a number on
various factors
that will affect
your company’s
value.

◦ Type of assets held,
◦ Financial performance of the underlying assets,
◦ Portfolio diversification,
◦ Leverage,
◦ Owner rights and restrictions,
◦ Distribution history, and
◦ Personal characteristics of the general partners or managing members.
Discounts vary significantly, but can reach (or exceed) 40% of the entity’s net asset value,
depending on the specifics of the situation.
For best results
An accurate and timely value estimate can facilitate the succession
process and prevent costly and time-consuming conflicts. ✴

Visit us online at www.councilofindustry.org 					
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EHS
Matters
What does Stormwater Discharge
Compliance look like in New York State?
Posted by Robert Lopinto, Walden Environmental Engineering, PLLC,
a Council of Industry Member

Stormwater runoff occurs naturally
from rainfall or snow storms, which
flows over any land surface and does
not percolate into the ground. However, human activities such as construction work, and urbanization can
change the natural flow pattern and
can add pollutants to the runoff water
which is entering lakes, streams and coastal water bodies. Recent
studies have shown that stormwater runoff is a main source
of pollutants which includes petroleum products, fertilizer from
lawns and gardens, bacteria from human waste, and debris from
construction sites that affects many of the water bodies around
the country.

How Will the Adoption of Amendments to
6 NYCRR Part 597 Affect You?
Posted by Peter Brighton, Walden Environmental Engineering, PLLC, a Council of
Industry Member

On April 25, 2016, Chemical Bulk Storage (CBS) registration
requirements at new facilities became mandatory for perfluorooctanoic acid (PFOA-acid), ammonium perfluorooctanoate
(PFOA-salt), perfluorooctane sulfonic acid (PFOS-acid), and
perfluorooctane sulfonate (PFOS-salt).
Effective on March 3, 2017, the aforementioned compounds
shall be added to 6 NYCRR Section 597.3, the list of hazardous substances. These substances are common components
of firefighting foam; it is important to note that foams which
contain PFOA/PFOS compounds are permissible for firefighting
purposes up until and through April 25, 2017. However, foams
which contain these compounds may not be used for any other
purposes, notably training sessions during this phase-in period.

To prevent this, the U.S Environmental Protection Agency
(USEPA) developed a Federal Program under the Clean Water Act known as stormwater discharge permitting under the
National Pollutant Discharge Elimination System (NPDES).
However, to address stormwater discharge in New York, the
State created the State Pollutant Discharge Elimination System
(SPDES) program to maintain the highest quality of water and
surrounding water bodies. US EPA approved NY’s SPDES program in line with the Clean Water Act to maintain wastewater
and stormwater discharges. To specifically address stormwater
discharge from industrial sites and construction sites, the SPDES
program created a Multi-Sector General Permit for stormwater discharges associated with industrial activity and a General
Permit for stormwater discharges from construction activity.
Individual permits are required for sites that do not qualify for a
general permit.

The updated rule also provides information regarding units with
respect to release reporting.

Any discharge of stormwater runoff from construction sites
which disturbs one or more acres of land must be covered by
a stormwater permit. SPDES program also requires filing and
developing a Stormwater Pollution Prevention Plan (SWPPP)
under the SPDES permit. Additionally, owner/operators are
required to have a qualified professional perform inspection
on-site for some projects, in order to be in compliance with the
SWPPP under the SPDES permit.

Existing foam fire
suppression systems
need to be inspected
to determine if they
contain PFOA/
PFOS. As a reminder,
recently PFOA/PFOS
compounds have been
identified in groundwater within New York State. Even at an
extremely low concentration, exposure to contaminated groundwater has been linked to human cancers.

Likewise, to be authorized to discharge under a Multi-Sector
General permit (MSGP) for stormwater discharge associated
with industrial activity, a facility must have stormwater discharge
impacted by industrial activities. All facilities that have obtained
coverage under MSGP must conform to the general requirements incorporated in Parts I through VII of the permit.
Facilities that do not qualify under a general permit, might need
to obtain an individual permit. An individual permit is written
to meet the specific needs of the facility. To obtain an individual
permit, an applicant must submit a form that defines their activities in detail. ✴

It is crucial to consider the following deadlines:
April 25, 2017 – As mentioned above, foams containing PFOA/
PFOS compounds are prohibited for firefighting use after April
25, 2017. In order to dispose of the foams, The New York State
Department of Environmental Conservation (NYSDEC) recommends solidification of the foam using Type 1 Portland Cement.
More information can be found at http://www.dec.ny.gov/regulations/106078.html.
April 25, 2018 – Existing facilities with storage of PFOA/PFOS
prior to April 25, 2016
must comply with the
CBS registration by this
date.

Walden can aid owners of affected foam systems by designing
retrofitted systems with substitute (unregulated) foam-producing
compounds. ✴
For more information on how Walden can help you comply with the new rule,
please give us a call at 516-624-7200.

To learn more about inspection requirements or to develop and implement a
SWPPP plan, please call Walden at 516-624-7200.
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Health &
Safety
Congress Votes to Block OSHA Recordkeeping Rule
By Carla J. Gunnin, Jackson Lewis P.C., a Council of Industry Associate Member

The House of Representatives and Senate have voted on bills to block a new Occupational Safety and Health Administration recordkeeping rule implemented in the last
weeks of the Obama Administration which now await President Trump’s signature.
Administration officials said he plans to approve both. “Clarification of Employer’s
Continuing Obligation to Make and Maintain an Accurate Record of Each Recordable
Injury and Illness” was published in the
Federal Register on December 19, 2016, and
became effective on January 18, 2017.
OSHA issued the rule in response to the
U.S. Court of Appeals for the D.C. Circuit’s
AKM LLC d/b/a Volks Constructors v. Secretary of Labor. The Court held that because
of the Occupational Safety and Health Act’s
six-month statute of limitations, OSHA
could not cite an employer for failing to record an injury or illness when the obligation
to record that injury or illness exceeded the
limitation period.
Despite this holding, OSHA engaged in rulemaking to overturn the decision, attempting to “clarify” through added language in the regulatory text that employers have a
continuing obligation to record injuries and illnesses. This includes, in OSHA’s view, a
requirement for employers to record injuries and illnesses even if they failed to initially
comply with an OSHA recordkeeping requirement at the time the injuries or illnesses
occurred.
House Republican lawmakers introduced H.J. Res. 83 to repeal the rule, spurred by
widespread concern that the rule was an attempt to overturn the plain language of the
OSHA Act through regulation. On March 1, 2017, the House voted for the legislation,
231-191. The vote was split mostly along party lines, with 227 Republicans and four
Democrats supporting the bill, and 185 Democrats and six Republicans against the bill.
With a 50-48 party-line vote the Senate approved the second of a pair of bills. As of now
the bill is still waiting to be signed by President Trump but is not expected to encounter
any difficulty there. ✴

House
Republican
lawmakers
introduced H.J.
Res. 83 to repeal
the rule, spurred
by widespread
concern that
the rule was
an attempt to
overturn the
plain language
of the OSHA
Act through
regulation.

Visit us online at www.councilofindustry.org 					
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CI
Calendar

The CI Calendar of Training & Events

Date

Class/Event

April 5

High Performance Teamwork - 9:00
am—4:30 p.m. at Bowne Hall, SUNY
Dutchess, Poughkeepsie, NY. Instructor:
Ellen Messer, Organizational Effectivness
Consulting. Class is full, wait list only.

April
5,6,7

LEAN Six Sigma Yellow Belt Training
- 8:30 am - 4:30 pm at Rockland Community College. Instructor: Vinnie Buonomo and Dr. Don Baker from RIT. Cost:
$400 per person

Apr 19

Effective Business Communication - 9:00 am—4:30 p.m. at Bowne
Hall, SUNY Dutchess, Poughkeepsie, NY.
Instructor: Rebecca Mazin, Recruit Right.
Class is full, wait list only.

Apr 21

Human Resource Network Meeting:
Wage & Hour and FMLA Update 8:30 - 10:00 am at the Council of Industry Office, Newburgh, NY. Presenter Tom
McDonough from Jackson Lewis P.C. Free
for members. Register online here or by
email abutler@councilofiindustry.

May 3

Environmental Safety & Health Risk
Management For Supervisors - 9:00
am—4:30 p.m. at Bowne Hall, SUNY
Dutchess, Poughkeepsie, NY. Instructor: The Chazen Companies. Cost: $200
single Council members, $175 each for
two or more from the same company,
$375 non-members.

To register for these and other
Council of Industry classes and
events go to our website www.
councilofindustry.org and select the
calendar page. All entries are links to
more information and registration
forms. You may also e-mail us
at training@councilofindustry.
org or call (845) 565-1355 for
questions or more information.

Manufacturing Champions Award
Breakfast - 7:30 am - 9:30 am at the
Powelton Club, Newburgh, NY. Seats are
$30 each or $215 for a table of eight.
May 12
Sponsorships and program ads are available. Contact Alison Butler abutler@
councilofindustry.org or call (845) 5651355.
Making A Profit: Financial & Accounting Issues In Manufacturing - 9:00
am—4:30 p.m. at Bowne Hall, SUNY
Dutchess, Poughkeepsie, NY. Instructor:
May 17 Steve Howell, Vanacore, DeBenedictus,
DiGovanni, & Weddell. Cost: $200 single
Council members, $175 each for two
or more from the same company, $375
each for Non-members.
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Continued from front page
Manufacturing Champion Awards
President Container, his “Introduction to Engineering” course is working with corrugated
to solve design challenges in creative and meaningful ways. Bridge building, sled design,
and furniture construction are just some of the ways Mr. Longo’s students are engaging in
manufacturing and design principles.
Members of the Council of Industry’s Board of Directors voted on the Champions at their
meeting on Thursday, March 16. The awards will be presented at a breakfast ceremony at
the Powelton Club in Newburgh on May 12. The breakfast ceremony is always one of the
Council’s most popular and well attended events. Seats are $30 each or $215 for a table of 8.
You can register to attend online at www.councilofindustry.org or call (845) 565-1355. The
Chazen Companies and GlobalFoundries have already signed on as sponsors of the event,
but there are still sponsorships available. You can also show your support of Hudson Valley Manufacturing by placing an ad in the event program. Contact Alison Butler for more
information: email abutler@councilofindustry.org . ✴
Supporting Sponsors:

Continued from front page
Department of Labor Changes
Also related to the interplay with FMLA, the differing eligibility
standards between PFL and FMLA sets up a situation where a
new employee becomes eligible after only working 26 weeks for
the employer, and can immediately take up to 12 weeks of jobprotected leave. Then, once the employee returns to work and
reaches the FMLA threshold of 1,250 hours in 12 months, the
employee will be eligible for another 12 weeks of job-protected
leave.
A few other aspects of the proposed regulations will also
interest employers. Under the proposed regulations, disability
insurance carriers will be required to offer PFL coverage in
conjunction with their existing disability insurance policies.
Employees who are covered by a disability insurance policy will
automatically be covered for purposes of PFL effective January 1, 2018. Carriers who choose to get out of the disability
insurance business in New York, so as to avoid administering
the PFL insurance program, must notify New York State by the
earlier of July 1, 2017 or within thirty days of the date the community rates for premiums are published by the state (or within
180 days of discontinuing coverage, if discontinued after 2018).
Employers who are self-insured for disability purposes have
the option of either self-insuring for PFL benefits or obtaining
alternative coverage. The employer must make the election to
self-insure by November 30, 2017.
Unionized employers with leave provisions in their collective
bargaining agreement that are at least as favorable to employees
as the PFL program are exempt from the law. However, it is not
clear who will make the determination of whether the CBA’s
benefits are sufficiently favorable. Additionally, public employ-

ers are only covered if they elect to opt-in.
These are just a few highlights. There is much more detail
covered in the 48 pages of proposed PFL regulations. Employers should take the time to review these regulations and submit
comments to the Workers’ Compensation Board on how the
proposed provisions will impact their workplace.
It is possible that many aspects of the regulations will change
between now and when they are finalized. Due to the unknown, we do not recommend that employers begin drafting
and revising leave policies on the basis of these proposed regulations. However, we do recommend that employers take an
inventory of current leave practices and policies and begin to
anticipate how they might need to change. Once the final regulations are published, it will be critical for employers to quickly
respond. Among other things, employers will be required to
provide written details of how PFL benefits are administered
to employees. Those written details will need to reflect the processes set forth in the final PFL regulations.
We will continue to analyze these proposed regulations and
provide additional updates on how they might impact your
workplace.
If you have any questions about this Information Memo, please
contact Kristen E. Smith, or any of the attorneys in our Labor
and Employment Law Practice, or the attorney in the firm with
whom you are regularly in contact. ✴

Visit us online at www.councilofindustry.org 					
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Council
of Industry
The Manufacturers Association of the Hudson Valley
6 Albany Post Road
Newburgh, NY 12550

Visit us online for
more information
about the Council of
Industry and Hudson
Valley Manufacturing.
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