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New York State's 2017 Budget Will Have Some Impact
on Manufacturing in the Hudson Valley
The 2017 New York State Budget, passed in early April, was a
mixed bag for Hudson Valley Manufacturers. Among
the highlights are the expansion of an manufacturing apprentice program into the Hudson Valley,
and some significant reforms to the State’s Workers
Compensation system. Below is a brief outline of the
key items in the Budget that will affect manufacturers.
Many of these items were priorities that the Manufacturing Alliance of New York State (MANY) and the
Council of Industry worked to include.

New York State Spending

Year Two and Geographic Expansion of NYS
Manufacturing Alliance Apprenticeship Program
The Manufacturers Alliance will continue implementing the New York State Manufacturers Intermediary
Apprenticeship Program in Central New York, adding
two additional new regions, including Rochester and
the Hudson Valley regions. Year two funding is in
the amount of $750,000. The Council of Industry will
administer this program in the Mid- Hudson Valley.
Workers Compensation Reform
Workers Compensation Reform was amongst the most significant of business friendly policy impacts included in the budget.
Specific changes in the final budget included:
•

•

•
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Establishes a 130 week general rule for reaching maximum
medical improvement for the purpose of classifying for
permanent partial disability awards, and provides a safety
valve for injured workers who have not reached MMI within
130 weeks.

Continued on page 4
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What Are the Most Tax-Advantaged Ways to Reimburse
Employees’ Education Expenses?
From Judelson, Giordano & Siegel (JGS) a Council of Industry Associate Member

Reimbursing employees for education expenses can both strengthen the capabilities of
your staff and help you retain them. In addition, you and your employees may be able to
save valuable tax dollars. But you have to follow IRS rules. Here are a couple of options for
maximizing tax savings.
A fringe benefit
Qualifying reimbursements and direct payments of job-related education costs are excludable from employees’ wages as working condition fringe benefits. This means employees
don’t have to pay tax on them. Plus, you can deduct these costs as employee education
expenses (as opposed to wages), and you don’t have to withhold income tax or withhold or
pay payroll taxes on them.

Reimbursing
employees
for education
expenses can
both strengthen
the capabilities
of your staff
and help you
retain them.

To qualify as a working condition fringe benefit, the education expenses must be ones that
employees would be allowed to deduct as a business expense if they’d paid them directly
and weren’t reimbursed. Basically, this means the education must relate to the employees’
current occupations and not qualify them for new jobs. There’s no ceiling on the amount
employees can receive tax-free as a working condition fringe benefit.
An educational assistance program
Another approach is to establish a formal educational assistance program. The program
can cover both job-related and non-job-related education. Reimbursements can include
costs such as:
•

Undergraduate or graduate-level tuition,

•

Fees,

•

Books, and

•

Equipment and supplies.

Reimbursement of materials employees can keep after the courses end (except for textbooks) aren’t eligible.
You can annually exclude from the employee’s income and deduct up to $5,250 (or an
unlimited amount if the education is job related) of eligible education reimbursements as
an employee benefit expense. And you don’t have to withhold income tax or withhold or
pay payroll taxes on these reimbursements.
To pass muster with the IRS, such a program must avoid discrimination in favor of highly
compensated employees, their spouses and their dependents, and it can’t provide more
than 5% of its total annual benefits to shareholders, owners and their dependents. In addition, you must provide reasonable notice about the program to all eligible employees that
outlines the type and amount of assistance available.
Train and retain
If your company has employees who want to take their professional
skill sets to the next level, don’t let them go to a competitor to get
there. By reimbursing education costs as a fringe benefit or setting
up an educational assistance program, you can keep your staff well
trained and evolving toward the future and save taxes, too. Please
contact us for more details. ✴
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Networks

Upcoming Network Meetings For May & June
EHS Network: The ISO 14001
Standard

HR Network Meeting: I9 and
Immigration Update

When: Friday, May 19, 2017, 8:30 am 10:30 am

When: Friday, June
9, 2017, 8:30 am 10:00 am

Where: President Container Group, 290
Ballard Road, Middletown, NY 10941
Cost: None for members
To register email abutler@councilofindustry.org or call (845) 565-1355.
Join us to find out more about the ISO
14001 standard with a presentation by Susan A. McKeever-Duys, Project Manager
at Barton & Loguidice, D.P.C.
Key benefits of the ISO 14001 standard
include:
• Identify cost savings with greater
emphasis on resource, waste and energy
management
• Develop the corporate image and credibility
• Quantify, monitor and control the
impact of operations on the environment,
now and in the future
• Ensure legislative awareness and compliance
• Improve environmental performance of
supply chain
• Protect the company, assets, shareholders and directors
• Potentially decrease public liability
insurance costs for your organization
• Grow your access to business partners
and potential customers. ✴

Where: Council
of Industry Office,
Media Room, The
Desmond Campus,
MSMC Newburgh, NY
Cost: None for members
To register email abutler@councilofindustry.org or call (845) 565-1355.
Otieno Ombok, Jackson Lewis PC, will
discuss immigration changes under the
new administration and I-9 compliance
in light of the new I-9 form.
This session will review immigration
changes introduced by the Trump Administration, including the Travel Ban
and other immigration executive actions
signed by the President. The Jackson
Lewis lawyers will also review proposed
legislation which might impact your ability to successfully sponsor foreign nationals for a work visa.
The topics to be discussed are as follows:

Find out the
key benefits
of the ISO
14001 standard
including how
to identify
cost savings
with greater
emphasis on
resource, waste
and energy
management

1. Update on the Travel Ban and How
it Might Affect Your Employees
2. Heightened Immigration Enforcement and Extreme Vetting
3.

Proposed Immigration Legislation

4.

The new I9 form ✴

Consumer Price Index
for March 2017
Wage Earners
& Clerical

Mar-16

Mar-17

Feb-16

%
Month

Point
Increase

Increase
Year

1967=100

691.68

707.91

707.37

0.1%

16.2

2.3%

82 - 84 =100

232.21

237.66

237.48

0.1%

5.4

2.3%

1967=100

713.34

730.32

729.73

0.1%

17.0

2.4%

82 - 84 =100

238.13

243.80

243.60

0.1%

5.7

2.4%

All Urban
Consumers

Hudson Valley Unemployment for March 2017 was 4.1%
Visit us online at www.councilofindustry.org 					
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The Council of Industry 2017
Manufacturing Champions Award Breakfast
This year's recipients include ErtelAlsop President George Quigley, the Private Sector Champion, and Orange County Executive Steven Neuhaus, the Public Sector Champion. The Hudson Valley Pathways Academy in Kingston will receive the Supporting Organization Award,
and Nicholas Longo, a technology teacher at Valley Central High School, has been named
Educator Champion. The awards will be presented at a breakfast ceremony at the Powelton
Club in Newburgh on May 12. The breakfast ceremony is always one of the Council’s most
popular events and has already sold out this year.
The Council would like to thank the following sponsors for making this event possible:

Major sponsor:

Supporting sponsors:.

Continued from front page
New York State Budget
•

Moves the responsibility for annual safety net reporting
from the Department of Labor to the Workers’ Compensation Board.

•

Provides for a statutory mechanism to require release and
implementation of updated impairment guidelines reflective of advances in modern medicine.

•

Provides for a comprehensive prescription drug formulary.

•

Authorizes the Workers’ Compensation Board to implement administrative efficiencies related to billing and
periodic reporting.

•

Authorizes the Workers’ Compensation Board to execute
assumption of liability policies for the special disability
fund and the reopened cases fund.

•

Requires a study of independent medical examinations be
conducted by the Workers’ Compensation Board and that a
report be submitted to the Legislature and the Governor.

•

Prohibits the WCB from disallowing certain claims by
police or firefighters that are related to job stress.

•

Provides for a reduction in the maximum fund balance
from 10 to 5 percent that can be retained by the WCB from
the Section 151 assessments and creates a fiduciary fund to
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transfer such excess fund balance into for the purpose of
rate stabilization.
Empire State Apprenticeship Program:
The Empire State Apprenticeship Program will help employers tap into over 300,000 sixteen to twenty-four year old adults
across the state who are not in school or employed, connecting
businesses with apprentices who can become skilled workers in
fields including but not limited to nursing, agriculture, advanced manufacturing, photonics, health care and information
technology.
The cost of training these new employees will be offset through
tax credits which increase in value for each year of training an
apprentice completes, with additional tax credits for employers
who also mentor their apprentices in ways to overcome barriers
to gainful employment. ✴

The CI Newsletter is sponsored by ColorPage		

New York Fed Survey:
Benefit Costs, Labor Shortages Top the List of Problems
From Empire State Manufacturing Survey/Business Leaders Survey Federal Reserve Bank of New York

Labor Shortages Top the List of Problems Supplementary questions in the April 2017 Empire State Manufacturing Survey and Business Leaders Survey focused
on the extent to which certain business issues posed
problems for firms. In addition, respondents were
asked if each issue was expected to become more or
less of a problem over the next year. These same questions had been posed in surveys conducted in April
2016 and earlier.
As in previous surveys, the cost of employee benefits
was cited most frequently as a major problem. The
second most problematic issue, among both manufacturers and service firms, was finding qualified workers; government regulation was also widely viewed as
a major problem. Manufacturers ranked taxes slightly
higher, but service-sector respondents expressed
somewhat less concern about this issue. While most
of these results closely paralleled the results from last
April’s survey, one issue has become somewhat less of
a concern among both survey groups: employee wage
costs. Weak sales were viewed as much less of a problem than a year ago among manufacturers but not
among service sector firms. As was the case last year,
as well as in earlier surveys, availability and access
to credit, as well as the cost and terms of credit, were
considered relatively minor problems.
Businesses were also asked about the extent to which
these issues were expected to become more or less
of a problem in the year ahead. In general, the issues
seen as major problems now were those most widely
expected to be even more of a problem in the future—
most notably, employee benefit costs. Interestingly,
a majority of respondents in both surveys said they
expected finding qualified employees and wage costs
to become increasingly problematic—a clear indication that businesses foresee the region’s labor market
tightening further. ✴

Economics

Question 1 : Thinking about ongoing problems facing your business, to what
extent does each of the following issues pose a problem for your firm?

Quesation 2 : Now thinking about the next twelve months ... to what extent do you
expect each of the following issues to be more or less of a problem a year from now?

Visit us online at www.councilofindustry.org 					
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Igniting Industrial Growth: Jumpstarting Emerging
Industrial App Economy

This article is an abridged version of one by Rob McKeel, GE Automation & Controls, president and CEO, and was originally published
in IndustryWeek

“There’s an app for that.”
As consumers, we live in a world of apps. We
track mileage and heartrate on our morning run,
reroute our commute to avoid traffic delays, and
stream music while we go. And that’s just before
8 a.m.
Now machines are joining the game. In fact, machine data is growing twice as fast as other data.
As the industrial world gets online, jet engines,
wind turbines, railway tracks and medical devices
are producing enormous quantities of data. As it
turns out, these machines have a lot to say — not
just to us, but to each other.
The Industrial App Economy
The Industrial Internet now has an operating
system and a cloud infrastructure. This provides
a common platform on which nearly 2.5 million
developers worldwide can improve the efficiency and reliability
of machines.
The industrial app economy that is now emerging will dwarf
what we’ve previously seen in the consumer sector. Industrial
apps will leverage a massive base of machines across sectors that
act as the engines of global economic growth: energy, healthcare,
transportation. Industry today accounts for about one-third
of global economic output —and investment infrastructure is
expected to exceed $60 trillion over the next 15 years.
The interoperability and compatibility of apps will be crucial to
the launch and growth of the industrial app economy, as this will
allow them to be adapted and “ported” across different industrial
sectors. For example, an app that helps manage a fleet of aircraft
will be easily adapted to manage fleets of ships or locomotives.
This cross-fertilization will profoundly accelerate the growth
of the industrial internet, as every new app opens the door to
countless others.
Connected Controls
Connected controllers are a turning point in the realization of
the industrial internet, bringing together the physical and digital
worlds at the farthest edge of manufacturing and enabling the
surge of the industrial app economy. Like connected people, they

Syracuse • Rochester • Albany • Watertown • Ellenville
Newburgh • New Paltz • Camp Hill (PA) • Lanham (MD)

can take and enable more intelligent action. Connected controllers are to machines what the iPhone is to a person.
In this new paradigm and industrial app economy, control
systems are no longer passive devices, disconnected from outside
data and business outcomes. They’re changing how machines
operate and communicate, accelerating the pace at which the
digital world influences physical systems. These new controllers are bringing apps to the machine’s level for the first time,
augmenting the real-time deterministic control loop and creating
economic efficiency without requiring a rip and replace of existing control systems.
Tomorrow’s Industrial Internet
As the industrial app economy builds speed and machines
become increasingly interconnected, these industrial assets will
begin to make Big Data useful for the first time. Machines will
rely on apps, as people already do, for nearly everything: improving their health, feeding themselves better and even socializing
with each other.
There is already an app that maximizes the power output of a
wind farm by connecting its wind turbines and allowing them
to coordinate the pitch of their blades as the wind changes.
Another app reduces fuel consumption of a jet engine. Another
app makes hospital operating rooms run more efficiently and
economically by optimizing the flow of anesthesia.
In every corner of the global economy, industrial apps are poised
to disrupt and optimize. They will allow us to produce more energy from renewable sources and use it more efficiently. They will
make healthcare better and more affordable. They will reduce
transportation delays. Industrial apps will operate behind the
scenes, but their impact on daily life will be even more extraordinary than that of consumer apps — even if it might not be as
evident.. ✴

Contact: Susan McKeever- Duys, Project Manager
smckeever-duys@bartonandloguidice.com • (845) 391-8360
www.bartonandloguidice.com
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H-1B Visa Executive Order

Personnel

By Michael H. Neifach, Jackson Lewis, PC, a Council of Industry Associate Member

In the wake of the lowest number of H-1B visa petitions filed in five years (199,000), President Donald Trump has signed an Executive Order dubbed “Buy American, Hire American.” It is focused on reform of the H-1B non-immigration visa program, as well as the
elimination of waivers and exceptions that are central to international trade deals.
The Order, signed on April 18, 2017, at Snap-On Tools in Wisconsin, directs the Departments of Homeland Security, Justice, Labor, and State to crack down on fraud and abuse in
the immigration system, across the board, to create higher wages and rates of employment
for U.S. workers.
The Order requires the departments to make proposals on what can be done to achieve the
goals of ensuring that:
1.

American workers are protected,

2.

H-1B visas are going only to the most highly skilled workers, and

3.

American workers are not replaced by “cheap labor” from abroad.

Like various reform bills pending in Congress, the focus is on the perceived abuses of
outsourcing firms.
Some necessary reforms envisioned in the Order will have to be legislative, but others can
be accomplished administratively, including:
•

Increases in fees for H-1B visa petitions;

•

Changes to the wage scale to institute higher prevailing wage requirements;

•

Greater focus on enforcement against gross and egregious law violations; and

•

Adjusting the lottery system to give Master’s degree holders priority.

Indeed, some changes in this direction already have been made. The DHS had announced
that it will be targeting outsourcing firms with more unannounced site visits to H-1B
dependent employers. It also will target outsourcing firms in adjudications by considering
whether employees classified as computer programmers really are eligible for H-1B status.

The DHS had
announced
that it will
be targeting
outsourcing
firms with more
unannounced
site visits to
H-1B dependent
employers.

President Trump has stated that he would like eliminate the random lottery system altogether. Instead, H-1B visas would be awarded to the “most skilled or highest paid” applicants. This sort of priority system has been suggested by Senators Dick Durbin and Chuck
Grassley in their bipartisan bill, the “H-1B and L-1 Visa Reform Act.” The Durbin-Grassley
system would prioritize workers with the highest wages and advanced U.S. STEM degrees.
The Administration would see this type of reform as an “elegant way of solving the problem” of outsourcing.
A White House background briefing says there is a “great appetite in [the] departments and
agencies to get to work on closing loopholes, shoring up [the H-1B] program, [and] dealing with long-running abuses.” While there is no specific timetable set for the reports and
reforms, the expectation is that things will start to happen soon.
See page 3 for information about our June 9th HR Network meeting
on Immigration and I9 Updates with Otieno Ombok from Jackson
Lewis PC. ✴

Visit us online at www.councilofindustry.org 					
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Matters

FAQs About Employee Travel Time - Is It Compensable?
By: Jessica C. Moller and Jennifer B. Schoch, Bond Schoeneck & King, PLLC, a Council of Industry Associate Member

There are few things more confusing to employers than the nitty-gritty
rules of what is and is not compensable time for non-exempt employees
under the Fair Labor Standards Act
(FLSA). There are also few things
more costly to employers than when
a mistake is made and a non-exempt
employee is not paid for time he/
she should have been paid for. With
the continuous onslaught of FLSA
lawsuits being filed every day, it is
important for employers to be familiar with the rules that affect
their obligation to pay non-exempt employees.
Here are some answers to common questions that are often asked
with regard to the compensability of time non-exempt employees
spend traveling in connection with work.
1. Do employees have to be paid for the time they spend commuting to work?
Ordinarily, travel from home to an employee’s regular place of
work, or from work to home, does not count as “time worked.”
Once an employee’s work day ends, the time the employee
spends traveling from his/her last job site to home is considered
ordinary commuting time for which the employee will generally
not be owed wages. If an employee has a regular work site, but
he/she is required to report to a different work site on occasion,
the time spent traveling from home to the different job site (or
from the job site back home at the end of the work day) is also
not compensable, as long as the different job site is within the
same general locality as where the employee regularly works. For
employees who do not have regular work sites and instead travel
to different work sites each day, all home-to-work and work-tohome travel time is generally considered non-compensable commuting time, even if the distances traveled are long and the time
spent commuting is substantial.
2. What if the employee uses a company car — do you have to
pay for the employee’s commuting time then?
Generally, no. An employee’s home-to-work and work-to-home
travel in a company-owned vehicle is not generally considered to
be hours worked, as long as: (1) it is a vehicle of a type normally
used for commuting; (2) the employee is able to use his/her
normal route for the commute; (3) the employee does not incur
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any additional costs using the company vehicle; (4) the home-towork and work-to-home travel is within the company’s normal
commuting area; and (5) the use of the vehicle is subject to an
agreement between the company and the employee.
3. Do you have to pay an employee for travel during the work
day?
Once an employee arrives at his/her regular work site and begins
work for the day, the employee’s travel during the course of the
work day is compensable. For example, the time the employee
spends traveling between two work sites will count as “time
worked,” just as will the time an employee spends traveling between other places for work-related reasons during his/her work
day. Such travel time therefore is compensable as work time for
both minimum wage and overtime purposes.
4. Do you have to pay an employee for time spent traveling on
an overnight trip?
Whether or not travel in connection with overnight trips is compensable work time generally depends on when the travel occurs.
If an employee goes on an overnight trip for work and the travel
occurs outside of the employee’s regularly scheduled work hours,
generally the travel time will not be deemed work time. If, however, the time the employee spends traveling is during his/her
regular work hours, that travel time will generally count as “time
worked” — even if the travel occurs on a day that the employee
would not ordinarily have worked! For example, if an employee
regularly works 9:00 a.m. to 5:00 p.m. Monday to Friday, but
travels for work from 4:00 p.m. to 10:00 p.m. on Sunday, the employee would have to be paid for the hour from 4:00 p.m. to 5:00
p.m. because that time overlaps with the hours during the days
that the employee regularly works, even though Sunday is not a
regular work day for that employee. The hours from 5:00 to 10:00
p.m. need not be paid because they are outside the hours that the
employee regularly works. This rule may seem counter intuitive,
but it what is currently required under the law.
5. Does it matter whether the employee uses public transportation or drives himself/herself for the overnight work trip?
Yes. If an employee uses public transportation to get to the distant location, whether or not the travel time is compensable will
be determined as set forth in Question 4 above. If the employee
is not offered the option of using public transportation and is
required to drive himself or herself, the entire time spent driving
is compensable. However, if an employee is offered the option of
using public transportation and instead chooses to drive himself or herself to the distant location, the employer can count as
compensable “work time” either the actual time spent driving or
the hours that overlap with the employee’s regular work hours as
set forth in Question 4 above.

Take the following scenario, for example. Employee A regularly
works Monday to Friday from 9:00 a.m. to 5:00 p.m. and has
to travel from New York City to Syracuse for an overnight trip.
The employer offers the employee the option of air travel, which
would require the employee to take a flight departing New York
City at 4:00 p.m. on Sunday and arriving in Syracuse at 5:05 p.m.
that same day. The employee instead opts to drive the 5 hours
from New York City very early on Monday morning instead
Continued on page 11
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Health &
Safety

Do You Know How to Dispose of Hazardous Waste?
By Robert Lopinto, Walden Environmental Engineering, a Council of Industry Member

In February a New York business and one
employee were convicted for violating the
New York State Environmental Conservation Law (ECL). The business and employee
illegally disposed of hazardous materials and
waste at their facility. Both the employee and
facility were indicted with endangering public
health, safety or the environment for the
crimes and paid over $194,000 in fines and
restitution.
The establishment was found to have buried
more than 140 gallons of hazardous substances, including four (4) 55 gallon drums containing used oil, containers of used oil filters,
and approximately 20 tires on the property.
In addition, the facility has a trench drain
inside that directed petroleum contaminated
drainage outside into a pit which discharged
to the ground. Lastly, the business had a large,
unprotected pile of solid waste, classifying
them as a solid waste management facility,
without proper permit.

even if it does not fall into the categories
listed above. This can be very pricy since
hazardous waste disposal is much more expensive than non-hazardous waste disposal/
recycling. Additionally, hazardous waste
must be stored and managed differently than
non-hazardous waste. Timing the disposal of
hazardous waste is also important to avoid
Large Quantity Generator status (LQG) and
associated hazardous waste taxes.

The New York State Department of Environmental Conservation (NYSDEC) Commissioner said “The long list of egregious waste
violations in this case is alarming and shows
blatant disregard for the laws that are in place
to protect our environment and the public’s
health and safety”.

•

Solvent

•

Paint waste

•

Lead acid batteries

•

Florescent light bulbs

•

Gasoline

Although this might be an extreme case,
there are many businesses who are receiving violations for not following proper waste
disposal regulations. Are you educated on the
proper disposal methods for waste generated
at your facility?

•

Plating waste

What is a hazardous waste? Hazardous waste
has one or more of the following characteristics:
•

Ignitability (flash point <140°F)

•

Toxicity (harmful when ingested or absorbed, fails the TCLP chemical analysis
test)

•

Corrosivity (pH less than or equal to 2 or
greater than or equal to 12.5)

•

Reactivity (unstable, violent reactions
with water)

•

Listed on NYSDEC hazardous waste list
(6 NYCRR Part 371)

All businesses should be cautious when
labeling materials as hazardous waste. If a
non-hazardous waste is listed as hazardous,
it must be disposed of as hazardous waste

Examples of potentially hazardous wastes are:

Avoid
violations, fines,
and legal action
by educating
yourself on
hazardous
waste rules and
regulations
and disposal
methods.

Examples of potentially non-hazardous waste
are:
•

Used oil

•

Used tires

•

Drained oil filters

•

Used anti-freeze

You should know what wastes are generated by your business and how to label and
dispose of that waste. Avoid violations, fines,
and legal action by
educating yourself
on hazardous waste
rules and regulations
and disposal methods. ✴
For more information
regarding hazardous
waste classification,
storage, and disposal,
please call Walden Environmental Engineering at 516-624-7200.

Visit us online at www.councilofindustry.org 					
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The CI Calendar of Training & Events

Date

Class/Event

May 3

Environmental Safety & Health Risk
Management For Supervisors - 9:00
am—4:30 p.m. at Bowne Hall, SUNY
Dutchess, Poughkeepsie, NY. Instructor: The Chazen Companies. Cost: $200
single Council members, $175 each for
two or more from the same company,
$375 non-members.

Manufacturing Champions Award
Breakfast - 7:30 am - 9:30 am at the
Powelton Club, Newburgh, NY. Seats are
$30 each or $215 for a table of eight.
May 12
Sponsorships and program ads are available. Contact Alison Butler abutler@
councilofindustry.org or call (845) 5651355.

To register for these and other
Council of Industry classes and
events go to our website www.
councilofindustry.org and select the
calendar page. All entries are links to
more information and registration
forms. You may also e-mail us
at training@councilofindustry.
org or call (845) 565-1355 for
questions or more information.

Making A Profit: Financial & Accounting Issues In Manufacturing - 9:00
am—4:30 p.m. at Bowne Hall, SUNY
Dutchess, Poughkeepsie, NY. Instructor:
May 17 Steve Howell, Vanacore, DeBenedictus,
DiGovanni, & Weddell. Cost: $200 single
Council members, $175 each for two
or more from the same company, $375
each for Non-members.
EHS Network: Sustainability and
ISO 14001 - 8:30 - 10 am at President
Container, Middletown, NY. Presenter:
May 19 Susan A. McKeever-Duys, Project Manager, Barton & Loguidice. No cost for members to attend. Email Abutler@councilofindustry.org to register.

June 9

HR Network Meeting: I9 and
Immigration Update - 8:30 - 10 am at
the Council of Industry office, Newburgh.
Presenter: Otieno Ombok, Jackson Lewis
PC. No cost for members. Email abutler@
councilofindustry.org to register.

Council of Industry Annual Golf
Outing - 11:30 am - 5:30 pm at The
Aug 28 Powelton Club, Newburgh, NY. Cost:
$175 per person, $625 per foursome.
Sponsorship opportunities are available.
10 				
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Continued from page 8
Personnel Matters

of flying to Syracuse on Sunday. In this scenario, the employer has the option of paying the
employee for either the one hour from 4:00 p.m. to 5:00 p.m. on Sunday since it overlaps with
the employee’s regular work hours of 9:00 a.m. to 5:00 p.m., or the five hours the employee
spends driving on Monday morning before his/her regular workday would otherwise begin.
6. Do you have to pay an employee for the entire time he/she is away on an overnight work
trip?
If, while on an overnight trip for work, a non-exempt employee performs work outside of his/
her regularly scheduled work hours, the time the employee spends doing that work will count
as “time worked” and has to be compensated just as it would had the employee worked that
time under ordinary circumstances. But time that the employee spends idly or on personal
activities will not count as “time worked” and will not have to be compensated.
7. What about one-day work trips to a different city that do not require an overnight stay
— do you have to pay an employee for the entire day?
Different rules apply when an employee usually works in a single location, but goes on a special one-day work trip to a different city than where he/she regularly works. In that circumstance, if the employee uses public transportation to get to the destination city, the employee
does not have to be paid for time he/she spends commuting from home to the train station or
airport (whichever applies), because that is considered to be the employee’s ordinary commuting time. But the employee does have to be paid for all of the time he/she spends at the
airport or train station (yes, flight delays and the like will be deemed compensable), and actually traveling between the train station or airport to the other city, regardless of whether or
not the travel occurs during the employee’s regular work hours. If the employee instead drives
himself/herself to the destination city instead of taking public transportation, the time spent
driving would be compensable as work time. If, however, the driving employee first drives
to his/her regular work location before or after driving to the destination city, that home-towork travel to the regular work location would be considered the employee’s ordinary commute and therefore non-compensable. Regardless of whether public transportation is used
or the employee drives to the destination city for a one-day work trip, the time the employee
spends for meal breaks (assuming he/she is not working during those breaks) and any idle
time (i.e., time spent neither working nor traveling) outside of his/her regular work hours is
not compensable and does not count as “time worked.”
8. Are these rules the same under the FLSA and any state-specific wage and hour laws?
The wage and hour rules are not necessarily the same from state to state, so it is always
important to be mindful of any state-specific laws that could affect an employer’s obligation
to pay its non-exempt employees. For employers with operations in New York State, the New
York State Department of Labor has indicated that it interprets the relevant New York Labor
Law provisions and accompanying state regulations “in line” with the FLSA’s “travel time”
rules, but that is not a guarantee that the state and federal laws will always be in congruity. It
is always possible that the New York State Department of Labor could take an inconsistent
position on a particular “travel time” issue, so it is important to always double check and not
just assume that the federal rules apply.
If you have any questions about this Information Memo, please contact Jessica C. Moller, Jennifer B. Schoch, any of the attorneys in our Labor and Employment Law Practice, or the attorney in the firm with whom you are regularly in contact. ✴
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